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ATTN: William Bogner, Special Trial Attorney 
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subject:   --------- --- ----- --------- --- ------------ --- -------------------
---------- ----- ------------- --

This responds to your request for technical advice of 
August 3, 1987. 

Issue 

1. Whether, based upon a non-TEFRA statutory notice of 
deficiency, the Tax Court has jurisdiction to redetermine that 
part of a net operating loss (NOL) carryback which is 
attributable to TEFRA partnership items. 

2. Whether the suspension of the statute of limitations for 
assessment pr,ovided by I.R.C. § 6229(d) is applicable to a net 
operating loss (NOL) carryback from a TEFRA partnership. 

CONCLUSION 

1. Since the statutory notice upon which the present case 
is based is not an “affected item statutory notice” issued 
following and pursuant to a TEFRA proceeding, the Court does not 
have jurisdiction to redetermine the part of the NOL carryback 
attributable to   ----- TEFRA partnership items. Thus, the parties 
should assume tha-- --e amount of the NOLcarryback which is 
reported consistently with the partnership K-l (or which has been 
adjusted in a prior TEFRA partnership proceeding) is correct. 
The loss carried back to   ----- and   ----- attributable to TEFRA 
partnership items in ------- --- an “a--------- item”, and thus, can be 
adjusted following a --------ding at the partnership level through 
a “computational adjustment” L/ or, if additional partner level 

I/ A “computational adjustment” is merely a recalculation of 
a partner’s tax liability which properly reflects adjustments at 
the partnership level. I.R.C. S 6231(a) (6). 
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determinations are needed, 
notice. 

2/ through an affected item statutory 
N.C.F. Energy Partners v. Commissioner, 89 T.C. NO. 51 

(Oct. 5, 1987). 

Since the taxpayer has raised as an issue in his petition 
the amount of his NOL which is 
items, 

attributible to TEFRA partnership 
a motion to~strike this issue for lack of iurisdiction 

should be filed. 
Maxwell v. 

N.C.F. Energy Partners v. Commi;sioner , w; 
Commissioner -_-- ’ 97 T.C. 793 (1986). 

2. The period of limitations for assessing a deficiency 
pertaining to the portion of an NOL carryback that is 
attributable to TEFRA partnership items is extended pursuant to 
I.R.C. 5 6229(d), since the NOL carryback at issue is an affected 
item. 

Facts 

After a taxpayer took into account pass-through losses from 
a TEFRA partnership in   ----- he had a net operating loss (NOL) 
which he carried back t-- ---- tax year;   ----- and   ------ After 
receiving statutory notices with respect ---   ----- -----   ------ the 
taxpayer filed a petition for a redetermination -f the- ----ount of 
the NOL attributahl? to th?   ----- partnership year and the amount 
of the allswabl? carryback. -- -EFRA partnership proceeding is 
currently underway with respect to the   ----- partnership year. 

niacussion - 

For partnership years beginning after September 3, 1982, the 
tax treatment of a partnership item must. be determined at the 
partnership level under ths provisions of I.R.C. 59 6221-6233 
(TEFRA) except as provided in those sections. 3/ Thus, the Court 
in th? present case neither has jurisdiction over TEFP.A partner- 
ship item; nor has jurisdiction over the taxpayer’s NOL carryback 
to the extent the NOL is comprised of TEFRA partnership items. 

2/ For instance, the amount OF a partner’s at risk amount 
might -have to be determined separately at the partner level in 
order to calculate the amount of allowable flow through deductions. 
In that situation, an affected item statutory notice would have to be 
sent before assessment. I.R.C. 9 6230(a) (2). 

3/ The TEFRA provisions do not apply to small partnerships 
as defined under I.R.C. 9 6231(a) (1) (B) or to items which become 
nonpartnership items under section 6231(b). These provisions do 
not appear tl> be applicable here. 
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The portion of the 
deductions flowing from 
becaus? it is “affected 

NOL carryback that is attributable to 
a TEFRA partnership is an “affected item" 
by a partnership item”, I.R.C. S 

6231(a) (51, i.e., it is affected by the adjustments at the -_ 
partnership level. See Maxwell v. Commissioner, 87 T.C. at 790 ----- -- 
(carryback of investmx tax credit derivedfrom partnership 
items-defined to be an “affected item”). Since the tax treatment 
of affected items depends on partnership-level determinations, 
affected items cannot be tried as part of a partner’s personal 
tax case until the completion of the partnership-level 
proceeding. Id. at 792; N.C.F. Energy Partners v. Commissioner, - 
supra. 

There are two types o-f affected items which require different 
proce$dural treatment following a partnership proceeding. N.C.F. 
Energy Partneis v. Commissioner, z. 

If the application of the partnership-level determinations 
tr3 a partner is merely computational, the change in the tax 
liability of the partner to properly reflect the treatment of the 
partnership items is made through a “computational adjustment” 
(i.e., the change in the partner’s tax liability is computed and 
directly assessed). I.R.C. § 6231(a) (6); Temp. Treas. Reg. § 
301.6231(a) (G)-1T; N.C.F. Energy Partners v. Commissioner, 
supra; Maxwell v. Commissioner, m. ------ 

Howevzr, if a change in a partner’s tax liability cannot be 
mad? without making one or more partner-level determinations 
(such as his oJ:side basis or at risk amount), then an affected 
i:em statutory nutice would be issued with respect to these 
i terns. I.R.C. § 6230(a)(2)(A)(i); Temp. Treas. Reg. § 
301.523:(a) (61-1T. Only partner-level determinations (i.e., the 
outside basis/at risk amount) i,/ can be litigated under such an 
aztected item statutory notice: the tax treatment or allocation of 
p,artnership items may not be place’3 at issue. 

Sine- the statutory notice upon which the present case is 
based is not an “affected item statutory notice”, and was not 
issued following and pursuant to a TEFRA proceeding, the Court 
dt,es not have jurisdiction to redetermine any part of the NOL 
carryback attributable to the 1983 TEFRA partnership items. 

4/ Penalties are another example of “afEected items". Maxwell 
v. Commissioner, supra. 



Statute of Limitations Issue 

Another is!;ue is whether we need to do anything to protect 
the applicable statute of limitations. I.R.C. § 6501(h) provides 
that: 

In the case of a deficiency attributable to 
the application to the taxpayer of a net 
operating less carryback or a capital loss 
carryhack (including deficiencies which may be 
assessed pursuant to the provisions of section 
6213th) (3) I, such deficiency may be assessed 
at any time befcre the expiration of the 
period ‘within which a deficiency for the tax- 
able yea: of the net operating loss o: net 
capital loss which results in such carryback 
may be assessed. 

A problem may arise where the limitations period for the 
taxpayer’s nonpartnership items has expired but the period for 
assessing TEFRA partnership or affected items has not expired. 
Under the quoted language, an assessment must he made “before the 
expiration of the period within which a deficiency for the 
taxable year of the net operating loss . . , may be assessed.” 
A; written, section 6501(h) would have initially applied the non- 
TEFRA limitations period. The creation of a separate and 
distinct period of limitations under TEFHA was not contempleted 
by the statute. A common sense approach would dictate applying 
the separate TEFR~ period of limitations for that portion of the 
  ----- and   ----- adjustments attributable, through the NOL 
--------ack, ---   ----- TEFRA partnership adjustments. I.R.C. 5 6229(a) 
supports this ---------- as follows: 

Except as otherwise provided in this section, 
the period for assessing any tax imposed by 
subtitle A with respect to any person which is 
attributable to any partnership item (or 
affected item) for a partnership taxable year 
shall not expire before the date which is 3 _--- ------ --- -----c years after the later oL 

(1) the date on which the partnership 
return for such taxable year was filed, or 

(21 the last day for filing such return 
for such year (determined without regard to 
extensions). (Emphasis supplied). 

    
  



The “shall not expire before” languags should operat? to 
extend any earlier period of limitations which might otherwise 
apply under section 6501(h). Furthermore, the period under 
section 6229(a) is suspended under section 6229(d) if a notice of 
final partnership administration adjustment (FPAA) is mailed to 
the tax matters partner, for the period during which an action 
may be brought under section 6226 (and, if an action with respect 
to such adminsitrative adjustment is brought during such period, 
until the decision of the courtin such action becomes final), 
and for 1 year thereafter. Thus, even if the period of 
limitations might otherwise expire with respect to the NOL 
carryback to   ----- and   ----- under section 6501(h), such period is 
kept open und--- -ections- -229(a) and (d). 

PATRICK J. DOWLING 

By: & lodc-IKfti 
R. ALAN LOCKYEAR ’ 
Senior Technician Reviewer 
Tax Shelter Branch 
Tax Litigation Division 

    


